Volume 107
Issue 3 Issue 3, Symposium: "A Look at Brown
v. Board of Education in West Virginia:
Remembering the Past, Examining the Present,
and Preparing for the Future"

Article 12

April 2005

The Water Resources Protection Act and Its Impact on West
Virginia Water Law
David M. Flannery
Jackson Kelly PLLC

Blair D. Gardner
Jackson Kelly PLLC

Jeffrey R. Vining
Jackson Kelly PLLC

Follow this and additional works at: https://researchrepository.wvu.edu/wvlr
Part of the Water Law Commons

Recommended Citation
David M. Flannery, Blair D. Gardner & Jeffrey R. Vining, The Water Resources Protection Act and Its Impact
on West Virginia Water Law, 107 W. Va. L. Rev. (2005).
Available at: https://researchrepository.wvu.edu/wvlr/vol107/iss3/12

This Article is brought to you for free and open access by the WVU College of Law at The Research Repository @
WVU. It has been accepted for inclusion in West Virginia Law Review by an authorized editor of The Research
Repository @ WVU. For more information, please contact ian.harmon@mail.wvu.edu.

Flannery et al.: The Water Resources Protection Act and Its Impact on West Virgini

THE WATER RESOURCES PROTECTION ACT AND
ITS IMPACT ON WEST VIRGINIA WATER LAW

DavidM. Flannery*
BlairD. Gardner
Jeffrey R. Vining***
1.

II.

INTRODUCTION ......................................................................................
WATER RESOURCES PROTECTION ACT .................................................

750
753

Public Policy............................................................................
Water WithdrawalSurvey .......................................................
RegistrationProgram..............................................................
Next Steps .................................................................................

753
754
757
758

A.
B.
C.
D.
III.

PROPERTY RIGHTS IN STREAMS AND WATER:

THE COMMON LAW ORIGINS OF RIPARIAN RIGHTS ............................ 758
A.
Scope of PropertyRights in Rivers & Streams ........................ 761
1.
Virginia Land Grant ....................................................
762
2.

The Significance of the Northern Neck Proprietary

... 763

Determining Navigability in the 18th and
19tbC enturies ..............................................................
4.
Determining Property Rights in Streams ....................
The Usufruct in Water..............................................................
The Nature of the Right ..............................................
1.
2.
The Doctrine of Reasonable Use ................................
3.

B.

IV.

764
765
766
766
767

3.

Reasonable Use As a Correlative Doctrine ................. 769

4.

Scope of Property Rights in Groundwater .................. 770
.. .. . .
771

CAN COMMON LAW RIPARIANISM SUSTAIN WEST VIRGINIA? ......

Member, Jackson Kelly PLLC, Charleston, West Virginia; J.D., West Virginia University
1972; B.S.E.E., West Virginia University 1969.
Member, Jackson Kelly PLLC, Charleston, West Virginia; J.D., University of Virginia
1977; A.B. Brown University 1974.
Associate, Jackson Kelly PLLC, Charleston, West Virginia; J.D. University of Richmond,
T.C. Williams School of Law 2004; B.S. James Madison University 1998; Water Resources
Planner, Sacramento, California 1999-2001.

Disseminated by The Research Repository @ WVU, 2005

1

West Virginia Law Review, Vol. 107, Iss. 3 [2005], Art. 12
WEST VIRGINIA LAW REVIEW

[Vol. 107

A.

The Impact of Common Law Riparianismon
State Investment .......................................................................
773
B.
Common Law Riparianismin the Face of Modern
Water Challenges.....................................................................
775
1.
Governor's Emergency Powers .................................. 775
2.
Legislative A cts ..........................................................
776
C.
Interstate Water Dispute Resolution ........................................ 777
1.
Allocation of Shared-Water Resources: The
Colorado River ............................................................
778
a.
Background....................................................
778
b.
Discussion......................................................
780
2.
Virginia v. M aryland ...................................................
781
3.
Implications of Virginia v. Maryland
for West V irginia ........................................................
783
CONCLUSION ......................................................................................... 784
A.
Defining the Needs of Water Policy in West Virginia.............. 784
B.
Adopt Flexible Legal Mechanisms to Meet Variable Needs .... 786

V.

I. INTRODUCTION
Since the beginning of time, humanity has endured a love/hate relationship with water. Water quenches our thirst, irrigates our crops, provides habitat
for countless species of plants and animals, establishes political barriers, transports goods and services, and provides a reliable source of renewable energy.
Yet every year, water takes the lives of countless people through floods, water
borne diseases, and drought.
In this era of sustainable development, states struggle with determining
the most appropriate allocation of water within their borders. In a little over a
century the United States has turned the once desolate southwest into a thriving
population center.1 Mastery of water resources and engineering allowed planners to divert rivers from thousands of miles away to feed mechanical oases
with such names as Los Angeles, Phoenix, and Palm Springs.
In the last fifty years, fresh water withdrawals in the United States have
increased from 180 billion gallons per day (bgd) to an estimated 402 bgd. 2 To
I
From 1900 to 1990 (a span of 90 years), the population of the southwestern United States
(Arizona, Colorado, Nevada, Utah, California and New Mexico) has increased by approximately

1,500%, while the population of the United States as a whole has grown by just 225%. See
MARTIN CHOUREE & STEWART WRIGHT, U.S. DEP'T OF THE INTERIOR, U.S. GEOLOGICAL SURVEY,

GROWTH
OF
THE
SOUTHWEST
UNITED
STATES,
1900-1990, at
http:l/geochange.er.usgs.gov/sw/changes/anthropogenictpopulation/ (last modified Dec. 1,
2003).
2
Estimates are based on surface and groundwater withdrawals from 1950 to 1995. See BEN
POPULATION

DZIEGIELEWSKI ET AL., UNIV. OF ILLINOIS AT URBANA-CHAMPAIGN, ILLINOIS WATER RES. CENTER,

ANALYSIS OF WATER USE TRENDS IN THE UNITED STATES:

for

the

United

States

Geological

Survey),

1950-1995 ES-3 (2002) (report prepared

available at
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http://www.environ.uiuc.edu
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feed the expanding American population, the diversion of fresh water resources
coupled with groundwater extraction permitted the irrigation of fertile soils that
rarely received a drop of rainfall. 3 Population increase has raised the demand4
for energy, resulting in a 500% increase in electricity water use since 1950.
Expansion, together with society's aesthetic desires to live near water, has
caused development to encroach upon floodplains resulting in immeasurable
on flood protection via damming, channelization, and dicapital expenditures
5
version.
Past water resource management practices have caused significant challenges for the twenty-first century. Manipulation of water resources has contributed to adverse environmental impacts, over-allocation of surface water,
degraded water quality, and groundwater overdraft. 6 The water resource infrastructures of many communities are old and being tested by growth.7 There are
currently more than 74,000 dams and 8,500 miles of dikes and levees in the
/iwrc/SP28/SP28.pdf (last visited Feb. 14, 2005).
3
Most of the increases in water use from 1950 to 1980 can be attributed to the expansion of
irrigation systems and increases in energy development. See WAYNE B. SOLLEY ET AL., U.S.
DEP'T OF THE INTERIOR, U.S. GEOLOGICAL SURVEY, ESTIMATED USE OF WATER IN THE UNITED

STATES IN 1995 64 (1998), available at http:/water.usgs.gov/watuse/pdfl995/html (last visited
Feb. 14, 2005).
4

See U.S. DEP'T OF THE INTERIOR, U.S. GEOLOGICAL SURVEY, TRENDS IN WATER USE, at

http://ga.water.usgs.gov/edu/graphicshtml/totrendbar.html (last modified Feb. 7, 2005).
5
The United States Army Corps of Engineers (USACE) requested 4.290 billion dollars for
fiscal year 2003 Civil Works Budget. The bulk of this money is devoted to flood control and
flood damage reduction projects throughout the United States. See U.S. ARMY CORPS OF ENG'RS,
DEP'T OF THE ARMY OFFICE, FISCAL YEAR 2003: CIVIL WORKS BUDGET FOR THE U.S ARMY CORPS

OF ENGINEERS (Feb. 2002).
6
The environment is suffering from past water resource development actions. The management of water resources has contributed to the loss or altering of between seventy to ninety percent of historic riparian habitat in the contiguous United States and the loss of approximately fiftythree percent of historic wetlands, which is significantly attributed to the federal listing of over
500 animal species and over 700 plant species as threatened or endangered. See U.S. ARMY
CORPS OF ENG'RS, A NATIONAL DIALOGUE ABOUT AMERICA'S WATER RESOURCE CHALLENGES FOR
THE 21ST CENTURY: NATIONAL REPORT ON IDENTIFIED WATER RESOURCES CHALLENGES AND

10-11 [hereinafter WATER RESOURCES CHALLENGES], available at
http:/www.iwr.usace.army.mil/iwr/waterchallenges/DocslNational-Report.pdf (last visited Feb.
14, 2005).
WATER CHALLENGE AREAS

Regarding water quality impacts, approximately forty percent of American streams, lakes,
and estuaries are not clean enough to support recreational uses such as fishing and swimming. See
id. at 10 (relying on data collected from states, tribes, territories and interstate commissions in
1998).
Groundwater overdraft contributes to well depletion and replacement, salinity intrusion and
subsidence.
U.S.
ARMY
CORPS OF
ENGINEERS,
FARMINGTON
GROUNDWATER
RECHARGE/WETLANDS FEASIBILITY STUDY: PRELIMINARY ADMINISTRATIVE DRAFT REPORT (2001).

7

See WATER RESOURCES CHALLENGES, supra note 6, at 18.
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United States with an average age of forty years. 8 Although it is estimated that
flood control projects have prevented nearly $706 billion in damages in the
United States, damages associated with floods in this country still exceed four
billion dollars annually. 9 In the upcoming years, federal, state and local entities
will spend even more money on operating and maintaining existing flood control and water supply systems.
West Virginia's abundance of water resources and its socioeconomic
situation have caused West Virginia to evolve its water use practices and the law
controlling those practices in a manner that is different than many other states.
It is an approach that is consistent with a traditional common law approach to
water rights.
While West Virginia has not historically utilized comprehensive statutory law for the management of water quantity, the state's Water Pollution Control Act' 0 has for many years empowered the State to regulate water quality and
to address water quantity to the limited extent set forth in the following policy
statement: "that the water resources

. . .

with respect to the quantity thereof be

available for reasonable use by all of the citizens of this state."" In the years
that have intervened since the passage of the Water Pollution Control Act, no
court has interpreted the public policy statement related to "quantity" and no
regulatory program of any kind has been developed with respect to management
of water quantity in West Virginia.
Even though West Virginia has relied upon common law to address its
water rights, 12 there exists only a small number of court cases which address the
law of water rights in West Virginia. The small number of these cases is all the
more remarkable because West Virginia has significant industrial and recreational activities that rely heavily on the availability of the state's water resources.

Whether this overall lack of tension over the state's water resources is
related to the effectiveness of the state's common law or simply to an abundance
over
of water resources, it is clear that West Virginia has had very few
13 concerns
water rights, particularly when compared to other eastern states.

8

See id.

9

See id. at 12.

10

W. VA. CODE §§ 22-11-1 to -29 (2002).

I
12

Ild.

§ 22-11-2(b).

See A. Dan Tarlock, Water Law Reform in West Virginia: The Broader Context, 106 W.

VA. L. REv. 495,497 (2004).
13
See id. at 498.
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II. WATER RESOURCES PROTECTION ACT

Whether anticipating an increased interest in water rights, or simply
fearing that the state would be one of only a few states that has not enacted
comprehensive water rights legislation, the West Virginia Legislature passed the
Water Resources Protection Act, 14 which took effect on June 11, 2004. As a
result, West Virginia has embarked on a new era of water regulation.
Although the Water Resources Protection Act ("WRPA") commits the
State to conduct a three-year survey of large water withdrawals, it also offers a
new statement of public policy related to water rights and creates
15 the potential
for a much more active regime of water regulation in the future.
Public Policy

A.

The legislative policy created by the WRPA is an interesting blend of
statutory policy and common law. Two key policy statements set forth in the
WRPA deserve closer examination.
The first, set forth in the legislative findings section of the WRPA,
states:
The West Virginia Legislature further finds that it is the public
policy of the state that the water resources of the state be available for the benefit of the citizens of West Virginia, consistent
with and preserving all other existing rights and remedies recognized in common law or by statute, while also preserving 6this
resource within its sovereign powers for the common good.'
The second, set forth in the information gathering section of the WRPA
states:
The waters of the state of West Virginia are hereby claimed as
valuable public natural resources held by the state for the use
and benefit of its citizens. The state shall manage the quantity
of its waters effectively for present and future use and enjoyment and for the protection of the environment. Therefore, it is
necessary for the state to determine the nature and extent of its
water resources, the quantity of water being withdrawn or otherwise used and the nature of the withdrawals or other uses:
Provided, That no provisions of this article may be construed to
amend or limit any other rights and remedies created by statute
14

W. VA. CODE §§ 22-26-1 to -6 (Supp. 2004).

15

Id.

16

Id. § 22-26-1(b)(2).
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or common law in existence on the date of the enactment of this
article. 17
In both cases the WRPA carefully states that existing rights and remedies recognized in common law or by statute are being preserved without limitation or amendment. The WRPA thus invites an understanding of the rights created by common law and statute as an integral part of the understanding of what
is now the law in West Virginia on water rights.
Understanding the relationship between such concepts as the common
law principal of riparian rights versus the concept of claiming water rights for
the benefit of the citizens of the state raises several uncertainties, not the least of
which is the absence of a definition for what the WRPA means by the term
"citizens." One possible meaning consistent with both concepts would be for
the state to claim for its "citizens" any water rights that were not already in private ownership as the result of existing common law or statutory authority. A
more detailed discussion of common law is reserved for later in this Article.
B.

Water Withdrawal Survey

The heart of the WRPA is a survey of consumptive and nonconsumptive surface water and groundwater withdrawals in this State. 18 The
Secretary of the West Virginia Department of Environmental Protection
("DEP") is required to use the survey to collect information covering the years
2003, 2004, and 2005.19
Beginning in 2003, DEP is required to include in this survey any withdrawal in excess of 750,000 gallons per month by a single person at one facility. 2° The statute makes clear that this condition is met when multiple withdrawals from a single resource controlled by one person are performed at the
facility.2 1 Exempted from the survey are persons who purchase water from a
water utility or other source that is reporting its total withdrawal. Water with23
drawal for self-supplied farm use and private households are to be estimated;
17

Id. § 22-26-3(a).

l9

See id. § 22-26-3(b).

19

Id. While the Act authorizes DEP to propose rules to implement the survey, see id. § 22-263(m), it is likely that the survey would be completed before the rules could be promulgated.
20
Id. § 22-26-3(c).
21

Id.

22

Id. The Act also provides that water utilities regulated by the Public Service Commission

are exempted from providing information on inter-basin transfers if "those transfers are necessary
to provide water utility services within the state." Id. However, there is otherwise no requirement
for anyone to supply such information.
23

Id.
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however, the WRPA does not state who will provide those estimates. In performing the survey, persons required to participate and register must provide
"any reasonably available information on stream flow conditions that impact
withdrawal rates. ' 24 The WRPA otherwise does not define what constitutes
reasonably available information. In addition, DEP is instructed to utilize
"withdrawal data.., reasonably available from sources other than persons required to provide data." 2 5 "If the data is not reasonably available to ... [DEP],
persons required to participate in the survey and registration are required to provide the data.' 26 Given the fact that the survey seeks, in part, to obtain information on actual withdrawals that occurred before the passage of the WRPA, the
WRPA provides that actual withdrawal shall be established through several
methods including "metering, measuring or alternative accepted scientific27methods to obtain a reasonable estimate, or indirect calculation of actual use."
To the extent that persons are required to participate in the survey, an
obligation is created to provide "the most accurate information available on water withdrawals during seasonal conditions and future potential maximum withdrawals. ' 28 While the term "future potential maximum withdrawals" is not defined, the term "maximum potential" is defined to include the maximum
29 capacity to withdraw water under a facility's physical and operational design.
The use of the term "water resources" or "water" is all embracing and
includes "water on or beneath the surface of the ground, whether percolating,
standing, diffused or flowing." 30 Nevertheless, artificially created bodies including "farm ponds, industrial settling basins and waste treatment facilities" are
excluded from the definition of waters of the state. 3 1 Some area of disagreement
could arise in the future over the issue of whether an artificial water body is
included as water of the state or excluded by reason of its use as a waste treatment facility. As a general matter, any artificial impoundment that has a waste
control function will be regarded as excluded from waters of the state.
A more uncertain issue arises over the definition of the term "withdrawal." The concept of "withdrawal" is critical to the legislation because those
persons who will be required to participate in the survey conducted by DEP are

24

Id. § 22-26-3(f).

25

Id. § 22-26-3(h).

26

Id.

27

Id. § 22-26-3(k).

28

Id. § 22-26-3(g).

29

Id. § 22-26-2(e).

30

Id. § 22-26-2(i).

31

Id.
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compelled to do so only by their "withdrawal" of water. 32 As a general matter,
withdrawal is consumptive or non-consumptive. No use of water other than
withdrawal provides a basis for participation in the survey. Persons engaged in
natural resource extraction are excluded from the survey if their withdrawal of
water meets these tests: (1) water is diverted in the course of their mining or
drilling; (2) the water is not used for any purpose by those persons; and (3) the
diversion of water
is "not a factor in low flow conditions for any surface water
33
groundwater."
or
It is this last condition that creates substantial uncertainty. The WRPA
does not explain how a natural resource extraction activity might be called upon
to account for low flow conditions in the upcoming survey.
With respect to persons located in other states who are withdrawing water from an in-state water resource, DEP is obligated to obtain survey information. 34 Since this provision does not seem to place a duty of any kind on out-ofstate entities, the WRPA may have avoided a constitutional confrontation related to an attempt by the State of West Virginia to impose its jurisdiction on
another state.
The WRPA sets forth an extensive process related to information that
may need to be treated confidentially. 35 Specifically, certain information required to be submitted may fall into one of three protected categories: (1) trade
secret; (2) homeland security;
and (3) an exemption provided in the State Free36
dom of Information Act.
Failure to provide required information, or providing false or misleading
information may subject a person to a civil administrative penalty not to exceed
five thousand dollars per month. 37 Thirty days prior to assessing the first administrative
penalty, DEP is obligated to provide written notice of such fail38
ure. The WRPA does not set forth the procedure to be followed in assessing
this administrative penalty.
Following the conclusion of the three-year survey, DEP will then provide a comprehensive report of its findings to the joint committee on government and finance. 39 In this report, DEP will discuss and provide recommendations regarding a variety of topics specified by the legislation, including:
*identification of all water resources;
32

Id. § 22-26-3(c).

33

Id. § 22-26-2(k).

34

Id. § 22-26-3(d).

35

Id. § 22-26-4.

36

Id. § 22-26-4(a).

37

Id. § 22-26-6(b).

38

Id.

39

Id. § 22-26-30).

https://researchrepository.wvu.edu/wvlr/vol107/iss3/12

8

Flannery et al.: The Water Resources Protection Act and Its Impact on West Virgini
WATER RESOURCES PROTECTIONACT IN WEST VIRGINIA

2005]

757

*identification of consumptive versus non-consumptive withdrawals;
*identification of all intake and discharge points and inter-basin
transfers;
*discussion of droughts or floods;
*identification of uses that exacerbate natural low flow conditions;
*discussion of declining ground water levels;
*identification of competition for water caused by growth or
competing existing withdrawals; and
*discussion of practices to reduce water withdrawal. 4 °
Finally, DEP is required to make recommendations to the joint legislative oversight commission after creating the survey and provide a report that
will implement a water quantity management strategy for the state or regions
where water resources "are found to be currently stressed or likely to be stressed
or other factors
due to emerging beneficial or other uses, ecological conditions
41
requiring the development of a strategy for management."
RegistrationProgram

C.

In addition to the water withdrawal survey, DEP is required to establish
a registration program beginning in 2006 to monitor "large quantity users" of
water resources of the state.42 The WRPA does not specifically define the term
"large quantity users."
While the WRPA states that it is necessary to determine, among other
things, "the quantity of water being withdrawn or otherwise used and the nature
of the withdrawals or other uses," 43 the only provision in the WRPA that addresses the need for information on anything other than withdrawal is the requirement to4Jrovide information on stream flow conditions that impact withrelated to details of the registration program
drawal rates. All other provisions
45
relate to withdrawal only.

40

Id.

41

Id. § 22-26-3(1).

42

Id. § 22-26-3(b).

43

Id.§ 22-26-3(a).

44

Id. § 22-26-3(f).

45

See id. § 22-26-3(d), (g), (h).
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The WRPA authorizes DEP to propose rules to implement registration
agreements, among other things, related to the analysis of regand to enter into
46
istration data.
The provisions of the WRPA calling for DEP to determine both actual
and maximum potential water withdrawal are literally applicable only to the
survey and do not mention registration. 47 There would, however, not appear to
be anything in the WRPA that would preclude registration of both types of
withdrawal data.
The registration requirement is a continuing requirement, except that no
further registrations are required, after three consecutive years, unless the
amount of water withdrawn, or the alteration of intakes and discharges, results
in an impact on withdrawal of more than ten percent from the three year average.48 All other provisions related to the survey are applicable to the registration program.
D.

Next Steps

With the filing of DEP' s final report and recommendations at the end of
2006, it is likely that West Virginia will embark upon a regime of water regulation that is unlike anything this state has attempted to undertake. The nature and
extent of this change is, of course, yet to be determined.
It can be expected that as early as the 2007 regular session of the West
Virginia Legislature, attention will again be focused on the state's water rights
law and the potential for additional change. Many of these areas of potential
change may well be found in the issues that did not get included in the WRPA,
such as employing command and control regulatory programs designed to constrain current usage, expanding the rights of non-riparian landowners, and the
imposition of taxes and fees on the withdrawal of water. These concepts are
expected to be highly controversial, as they were during the debate over the
WRPA.
This Article will explore an alternative approach that does not so much
seek to change West Virginia's current law on water rights as much as it does to
enhance it.
HI.

PROPERTY RIGHTS IN STREAMS AND WATER: THE COMMON

LAW ORIGINS OF RIPARIAN RIGHTS

The WRPA expressly provides that nothinf in the Act will be construed
to limit common law rights of property in water. 9 Although the statement is
46

Id. § 22-26-3(m)-(n).

47

Id. § 22-26-3(k).

48

Id. § 22-26-3(h).

49

See supra Part II.A.
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straight forward, its application is not. A land owner possesses property rights
in the streams that flow across his property as surely as he possesses rights in
the real estate. 50 Nevertheless, the extent of those rights, and how the WRPA

may or may not affect those rights, is difficult to predict for at least five reasons.
First, any discussion of property rights in rivers and streams actually has
three distinct aspects. Each aspect encompasses a different set of property
rights. The first is the ownership in the channel, meaning the bed and banks of a
stream in which the stream actually flows. 51 The second is the right to use the
water flowing in the stream. 52 The third is the right to capture and reduce to
possession the creatures that exist in these streams. As with any other form of
property rights, the rights of ownership in streams are both positive and negative. A land owner not only possesses the right to utilize and enjoy property to
the fullest extent allowed by law, that person
also has a negative right to exclude
54
others at least under certain circumstances.

Second, with respect to flowing waters, one's property rights are not
proprietary. 55 Property rights in water are best described as usufruct, a right to
beneficial use, and not a possessory interest in the water. 56 Moreover, one's
property rights to water are truly 57correlative, meaning that one's use is limited
by its affect on downstream users.
50

See Roberts v. Martin, 77 S.E. 535, 536 (W. Va. 1913). "While he has no property in the

water itself, yet his right to the natural flow of the water will be regarded and protected as property." Id. "[lit is a right annexed to the soil which he owns." Id.
51

See Town of Ravenswood v. Fleming, 22 W. Va. 52, 69 (1883). A property owner has "an
undoubted right to the exclusive use of the banks and shores of the navigable rivers adjacent to
their farms as against every stranger, who is not navigating the river or exercising some public
privilege." Id. at 69-70.
52

See Gaston v. Mace, 10 S.E. 60, 62 (W. Va. 1889). "The right of property is in the right to
use the flow, and not in the specific water." Id. at 63 (quoting Lancey v. Clifford, 54 Me 487, 490
(1867)).
53
"Piscary" means the right to fish. BLACK'S LAW DICTIONARY 668 (8th ed. 2004). Conversely, the common of piscary means the rights of fishing in waters belonging to another person.
Id. at 291. Although section 20-2-3 of the West Virginia Code creates a public trust in the aquatic
life in the state, W. VA. CODE § 20-2-3, a right to a private fishing probably still exists in West
Virginia even in streams that may be deemed navigable. Although no West Virginia court had
adjudicated the question, the Virginia Supreme Court held in Kraft v. Burr that a colonial era
patent granting title to the bed of a stream subsequently found navigable carried with it the right to
exclude the public from fishing over that portion of the stream. 476 S.E.2d 715, 718 (Va. 1996).
54

See Town of Ravenswood, 22 W. Va. at 69-70. A riparian owner "could maintain trespass
against any one, who should cut trees there, or who should take drift-wood therefrom or sand, or
gravel or earth." Id.
55

See infra Part III.A.

56

See infra Part II.B.

57

See RESTATEMENT (SECOND) OF TORTS § 850A (1979); see generally infra Part III.B.3.
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Third, the public's rights and interests in water have been greater than
its corresponding use of private land. From the early nineteenth century until
the present, the public has always been deemed to have important rights in rivers
and streams. 58 These public rights were originally limited to waters that were
navigable, 59 or susceptible to navigability with reasonable improvement until
Modem statutory developments have not limited
the mid twentieth century.
authority in the waters based
public interest and the government's regulatory
6

upon traditional notions of navigability. '
Fourth, the sources of law that define public rights in rivers and streams

include both state and federal authority. Federal authority over streams arises
62
under the commerce clause of the United States Constitution, which gives
Congress the right to "regulate commerce with foreign nations, and among the

several States." 3 Congressional authority to regulate interstate commerce inStates." 64
cludes the power to control "all of the navigable waters of the United
The United States Supreme Court subsequently defined a river as navigable in
fact, "when they are used, or are susceptible of being used, in their ordinary

condition, as highways for commerce, over which trade and travel are or may be
conducted in the customary modes of trade and travel on water." 65 Disputes
over the extent of federal authority over waterways continued at least until the
mid twentieth century. 66 Nevertheless, federal authority continued to expand at

58

See infra Part III.A.

See Gaston v. Mace, 10 S.E. 60, 63 (W. Va. 1889). "Each proprietor may make any use of
the water flowing over his premises which does not essentially or materially diminish the quantity,
corrupt the quality, or detain it so as to deprive other proprietors or the public of a fair and reasonable participation in its benefits." Id.
59

For example, in PropellerGenesee Chief v. Fitzhugh, the Supreme Court enlarged the English common law concept of navigable rivers from those affected by the ebb and flow of tides to
any river or lake that was navigable in fact to support the basis of the federal courts' admiralty
jurisdiction arising under Article III of the United States Constitution. 53 U.S. (12 How.) 443
(1851), superseded by statute as stated in Executive Jet Aviation, Inc. v. Cleveland, 409 U.S. 249
(1972). "[Tlhere can be no reason for admiralty power over a public tidewater, which does not
apply with equal force to any other public water used for commercial purposes and foreign trade."
Id. at 457.
See United States v. Appalachian Elec. Power Co., 311 U.S. 377, 403 (1940).
61
60

62

See United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 133 (1985).

63

U.S. CONST.art. I, § 8, cl.3.

64

Gilman v. Philadelphia, 70 U.S. (3 Wall.) 713, 724-725 (1865).

65

The Daniel Ball, 77 U.S. (10 Wall.) 557, 563 (1871).

66

See Appalachian Elec. Power Co., 311 U.S. at 399; Economy Light & Power Co. v. United
States, 256 U.S. 113, 124 (1921).
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the 1980's, although the full extent of that authority is still in disleast 6until
7
pute.

At least one type of dispute, however, that arising between two or more
states that share a border or a common watershed of major river system, is 68a
matter exclusively of federal law arising under the United States Constitution.
69 interstate comThis may arise on a matter of congressional apportionment,
71
Court.
pact, 70 or equitable apportionment by the Supreme
Despite the federal preeminence in determining navigability and public
rights in streams, state law has not been insignificant. One measure of navigability, the concept of floatable streams, is purely a matter of state law. 72 Moreof navigable streams
over, the extent of property rights in the beds and banks 73
has remained undisputedably a matter defined by state law.
Fifth, and finally, defining property rights in West Virginia waters has
remained largely the province of the judicial branch. 74 Although the majority of
these decisions were issued in the nineteenth and twentieth centuries, they have
remained persuasive authority, particularly in light of the fact that comparatively
few water rights cases have been decided in West Virginia over the last fifty
years. The common law authority becomes all the more complicated because
title to property in river and streams derives from state grants, many of which
were granted when West Virginia was still part of Virginia.
A.

Scope of Property Rights in Rivers & Streams

The scope of one's property rights in any given segment of river or
stream in West Virginia is not readily discernible. Fundamentally, two principles determine the precise scope of one's rights. The first is the source of the
original grant of the property by the state, including potentially the Commonwealth of Virginia. 75 The second is the character of the river or stream and
whether it has been deemed at some point to constitute a "navigable" water67 See Solid Waste Auth. of N. Cook County v. U.S. Army Corps of Eng'rs, 531 U.S. 159, 162
(2001).
68

See infra notes 69-71.

69

U.S. CONST. art. I, § 8, cl. 3.

70

U.S. CONST. art. I, § 10, cl. 3.

71

U.S. CONST. art. II, § 2, cl. 3; Kansas v. Colorado, 206 U.S. 46 (1907).

72

See Gaston v. Mace, 10 S.E. 60, 65 (W. Va. 1889).

73
See Weems Steamboat Co. of Baltimore v. People's Steamboat Co., 214 U.S. 345, 355
(1911). "The rights of a riparian owner upon a navigable stream in this country are governed by
the law of the State in which the stream is situated." Id.
74
See Halltown Paperboard Co. v. C.L. Robinson Corp., 148 S.E.2d 721, 724 (W. Va. 1966).
75

See infra Part III.A. 1-2.
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way. 76 If the stream is navigable, either through use or by declaration of an
agency with authority to determine the issue, the public is deemed to have an
easement over the waterway. 77 Although the navigability of the stream would

not otherwise divest an owner of title who was the grantee of land, navigability
will restrict the use of the owner's rights in the stream bed. 78 Similarly, if title
to the stream bed does not pass to the grantee, ownership is deemed to 8reside in

the state. 79 Ownership is administered by the Public Land Corporation.
1.

0

Virginia Land Grant

Prior to American independence, Virginia enacted numerous statutes
dealing with the rights of private individuals and the public in the waters of the
colony. 8 1 Originally, these legislative enactments were limited to waters that
were deemed navigable at English82common law, meaning waters that were affected by the ebb and flow of tide.

Some early legislative enactments by Virginia also dealt with the nontidal portion of rivers. Rivers including the James, Rappahanock, and Potomac
are tidal streams from the falls located at Richmond, Fredericksburg, and

Georgetown to the Chesapeake Bay. Portions of the rivers above those locations were still capable of carrying significant cargo and passengers further distances into the state. Until 1802, however, all of the legislation enacted by Virginia both in the colonial period and after statehood were limited to the eastern

waters of the state, meaning those waters that flow from the mountains into the
76

See infra Part III.A.3.

77
See Weems Steamboat Co. of Baltimore, 214 U.S. at 355. The rights of a riparian owner
"are subject to the paramount public right of navigation." Id.
See Barre v. Fleming, 1 S.E. 731, 737 (W. Va. 1887).
78
79

See Campbell Brown & Co. v. Elkins, 93 S.E.2d. 248, 260 (W. Va. 1956).

80

See id.; W. VA. CODE § 20-1 A-1 (2002).

81

Although statutes were enacted throughout the seventeenth century, the most significant law

pertaining to colonial grants was the 1705 Land Act, ch. 21, 3 Va. Hening's Stat. 304 (1705).
82
For the best discussion of the confusion surrounding the legal effects and implications of
statutory grants on waters of the Commonwealth, see Larry W. George, Public Rights in West
Virginia Watercources: A Unique Legacy of Virginia Common Lands and the Jus Publicum of the
English Crown, 101 W. VA. L. REv. 407 (1998). Notwithstanding the depth of Mr. George's
scholarship displayed in his article, a persuasive alternative thesis has been expressed by Professor
Denis J. Brion of Washington & Lee University. See Denis J. Brion, The Unresolved Structure of
Property Rights in the Virginia Shore, 24 WM. & MARY L. REv. 727 (1983). As part of a symposium conducted by the Marshall-Wythe School of Law at the College of William & Mary, Professor Brion cautioned that one should not assume that the "[Virginia] Colonial Assembly intended
its actions to be consistent with contemporary English common law doctrines concerning tidal
lands." Id. at 733. Over the balance of his article, Professor Brion attempted to deduce "what
land rights the colonists thought they were creating." Id.
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Atlantic Ocean. 83 Thus, land patents issued by Virginia prior to 1802 excluded
in the grant to the patentee the beds of navigable streams. Under the terms of
the 1780 statute, however, it had no application to the western counties of the
state, meaning principally those counties that came to compromise West Virginia.
In 1802, for the first time the Commonwealth of Virginia turned its attention to its western counties and the waters flowing from the mountains in the
Allegheny Region to the Ohio River.84 With the enactment of the 1802 statute
the Commonwealth of Virginia prohibited the issuance of any land grants that
contained a stream that was navigable so as to vest title in the stream bed in the
grantee. 85 Numerous grants of land had been granted by the Commonwealth to
individuals in the western counties prior to 1802. 86 Therefore, the scope of
one's ownership in any stream or river, even rivers that might be historically
navigable, will depend upon the original source of title and whether it can be
traced to an original grant from the Commonwealth of Virginia prior to 1802.87
2.

The Significance of the Northern Neck Proprietary

A significant exception to the legislation enacted by Virginia, either as a
colony or an independent state until 1785, is the grant issued to Lord Culpepper
and other individuals in 1668. Now commonly referred to as the "Fairfax
Grant," this land comprised more than five million acres in what is now the
Northern Neck of Virginia and the Eastern Panhandle of West Virginia includ88
ing Hardy, Hampshire, Mineral and portions of Grant and Tucker Counties.
Until his death in 1781, Thomas Lord Fairfax acted as the proprietor over this
vast territory, governing the land as a feudal manor. Within the area of the
89
Northern Neck Proprietary, the legislation enacted by Virginia had no effect.
Subsequent grants out from the proprietor of this land to individual landowners
thus would carry all of the private90rights of the property in the streams that were
initially granted to the proprietor.
This existence of the Northern Neck Proprietary is more than a matter of
mere historical curiosity. It is significant for its implications for any subsequent
83

Commerce Act of 1780, ch. 2, 10 Va. Hening's Stat. 226.

84

Commons Act of 1802, 1802 Va. Acts ch. 8.

85

Id.

86

See George, supra note 82, at 424.

87

See id. at 423-24.

88

See id. at 412-13.

89
See Fairfax's Devisee v. Hunter's Lessee, 11 U.S. (7 Cranch) 603, 618 (1812), rev'd sub
nom. Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304 (1816).
90
See George, supra note 82, at 412.
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owners of land in the Eastern Panhandle and the northeastern counties of West
Virginia because of the particular streams and rivers that originate in those locales. The headwaters of the Potomac River in both its north and south
branches flow through portions of the original Northern Neck Proprietary.
Given both the contest between Maryland and Virginia before the Supreme
Court in 2003,91 and the perceived stresses on water usage in the Eastern Panhandle Counties that acted as the justification for the WRPA, the implication for
the private property rights in the rivers and streams in this region of West Virginia by subsequent legislation are particularly important.
3.

Determining Navigability in the 18th and 19'h Centuries

Determining whether a river or stream possessed the requisite qualities
of navigability was an exercise of both practical and legal significance in the
eighteenth and nineteenth centuries. Because rivers represented the only practical means of moving natural resources and manufactured products from the interior into the natural stream of commerce, particularly in the western counties of
Virginia, the rivers played a critical role in the commercial life of Western Virginia prior to the construction of railroads in the last quarter of the nineteenth
century. A determination of navigability also had legal significance. Because
the United States Constitution grants the federal courts exclusive jurisdiction
over matters arising in admiralty,93 a legal dispute arising on the waters of a
navigable stream could serve as the basis for federal jurisdiction over the claim.
In addition, if a stream was deemed navigable, it would impress upon the stream
a public right to use the water that otherwise would be left strictly in private
hands. 94
At common law, rivers and streams were deemed navigable only if they
were influenced by the ebb and flow of tides. 9 5 Nevertheless, the extensive
network of internal rivers that flowed in the United States and the adjacent territories disputed at the time of independence were well known. 9 6 The existence
of these rivers led to a new legal classification of rivers as being "navigable in
fact." 9 7 Rivers so regarded were streams that were navigable by accommodat91

See Virginia v. Maryland, 540 U.S. 56 (2003).

92

See Campbell Brown & Co. v. Elkins, 93 S.E.2d 248, 265 (W. Va. 1956).

93

U.S. CONST. art. III, § 2, cl.1.

94

See Barre v. Fleming, 1 S.E. 731, 734 (W. Va. 1887).

9s

See Gaston v. Mace, 10 S.E. 60, 62 (W. Va. 1889).

Thomas Jefferson possessed a remarkable knowledge of America's rivers, including their
width and the extent of their navigability. See THOMAS JEFFERSON, NOTES ON THE STATE OF
VIRINA 2-15 (Harper Torchbook ed. 1964) (1861).
96

97

See The Daniel Ball, 77 U.S. (10 Wall) 557, 563 (1870).
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ing commercial craft of even a small size that were capable of carrying commercial products along the stream. 98 To be considered navigable, a river or
stream did 99not need to be utilized year round but could in fact be utilized only
seasonally.
In addition to the classification of navigable in fact, some states, including West Virginia, also adopted a new category of navigability. This was the
"floatable" stream. 100 A floatable stream was one that was too small or narrow
to accommodate commercial craft but could nevertheless be utilized for floating
products to larger streams especially on a seasonal basis. 10 1 In West Virginia,
and logs floated
this most commonly meant a stream that could be dammed
02
down the stream to a mill or to a river for eventual capture.1
Navigability is determined as a matter of federal law.10 3 As expressed
by the United States Supreme Court in United States v. Appalachian Electric

Power Co., navigability could be determined by the actual use of a river for
commerce, or the potential use of the river with improvement. 104 Once a river
or stream achieved the status of navigability, it did not lose that status by reason
of eventual disuse. Beginning in the period following the Civil War, the U.S.
Army Corps of Engineers began to survey numerous rivers in the United States,
including some of the smaller tributaries of the major rivers that flow in West
Virginia. Based upon these reports, navigability in many rivers and streams
became established at fixed points in these rivers.
4.

Determining Property Rights in Streams

Although questions that establish navigability are a matter of federal
law, it is equally well established that property rights in a stream are a question
of state law. 106 Two nineteenth century cases decided by the West Virginia
Supreme Court of Appeals established that with respect to property rights in
navigable rivers and streams, a private property owner's rights extend only to

98

See Gaston, 10 S.E. at 63.

99

See United States v. Appalachian Elec. Power Co., 311 U.S. 377, 403-406 (1940).

100

See Gaston, 10 S.E. at 63.

101 See id.
102

See id.

103 See The Daniel Ball, 77 U.S. (10 Wall) 557, 566 (1870).
104 311 U.S. at 406.
105 See George, supra note 82, at 449-56 (discussing various efforts to establish navigability).
106 See Weems Steamboat Co. of Baltimore v. People's Steamboat Co., 214 U.S. 345, 355
(1911).
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the ordinary low water mark of the channel. 107 In addition, a public easement
exists over the portion of the private landowner's property that extends between
the ordinary low water mark and the ordinary high water mark for purposes of
navigation and accessing shoreline or piers extending out into the water.
of a property bounded
In streams deemed to be non-navigable, this grant
10 9 in the watercourse. 110
by the conveyance carries with it title to a moiety
Similarly, two persons owning property on either side of a stream will be
deemed to have a boundary at the middle of a channel. 111 In circumstances
which a riparian owner owns a stream channel, the property rights associated
with it include the right to exclude others from the occupancy of the body of
water. 112
B.

The Usufruct in Water

1.

The Nature of the Right

Unlike the rules of property law that govern the ownership and rights in
beds and banks of streams, the ownership of the property rights in water are
more aptly described under the ancient Latin term "usufruct." A usufruct is
simply the right of enjoying a thing including the right to draw profit or utility
from it without actually owning it as property.113 Water, as its flowing nature
suggests, is a substance which may be utilized and enjoyed but in which no possessory interest inures to the owner of the stream channel
at least until the wa114
ters are captured by the mechanism of an impoundment.
In the United States, cases involving the rights and liabilities associated
with water normally fall into one of two categories. The first category of cases
involves claims over the right to use water that has been wrongfully taken by
another. Not unexpectedly, these cases predominate in the western United
States where water is regarded as a scarce resource. 115 The second broad cate107

See Town of Ravenswood v. Fleming, 22 W. Va. 52 (1883); Barre v. Fleming, 1 S.E. 731

(W. Va. 1887).
108 See Barre v. Fleming, I S.E. 731, 737 (W. Va. 1887); Union Land & Gravel Co. v. Northcott, 135 S.E. 589, 591 (W. Va. 1926).
109

"Moiety" means "a half of something." BLACK'S LAW DICTIONARY 1026 (8th ed. 2004).

110

See Hayes's Ex'r v. Bowman, 22 Va. (I Rand.) 417, 420 (1823).

III

See Home v. Richards, 8 Va. (4 Call) 441 (1798).
See Kraft v. Burr, 476 S.E.2d 715, 721 (Va. 1996); Wickouski v. Swift, 124 S.E.2d 892,

112

894 (Va. 1962); Ours v. Grace Prop., Inc., 412 S.E.2d 490,493 (W. Va. 1991).
113 See BLACK'S LAW DICTIONARY 1580 (8th ed. 2004).
114 See Snyder v. Callaghan, 284 S.E.2d 241, 246 (W. Va. 1981).
115

See A. Dan Tarlock, Introduction, 24 WM & MARY L. RaV. 535, 536 (1983).
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gory of cases involve claims for damages arising from water being cast upon
one's property without the permission of the property owner. Not surprisingly,
West Virginia falls decidedly in the second category, as the large majority116of
cases involve claims of damage from waters being cast upon a person's land.
2.

The Doctrine of Reasonable Use

As developed in most jurisdictions in the United States, the doctrine of
reasonable use of streams applies to the rights of all riparian landowners to the
Generally, the doctrine comprises at least four
entire length of the stream.'

components. First, it is a right of use limited to riparian owners. 118 Although
who qualifies to be a riparian owner varies slightly between states, as a general
matter, riparian ownership derives from the ownership of a stream bank that
actually touches the water. 119 A tract of land that is originally riparian that is
subsequently severed so that a portion of the tract no longer touches the bank of

the stream loses it status of riparian land. 120 Likewise, if a tract extends beyond
the natural watershed of a stream, that portion of the tract outside of the watershed is generally not deemed to be riparian land even if the riparian portion is
owned as a whole or in a single unit.
Second, the use of water by a riparian landowner customarily is confined to the land in a watershed. 122 The limitation on the use of water within its

watershed of origination historically has been interpreted as one element of establishing the reasonableness of one's use of the water.12 3 In recent times, some

scholars have urged a greater inherence to this traditional component of the rea-

Tarlock stated in his introduction to a 1983 symposium that lawyers viewing Eastern water law
regret that the "lack of conflicts over water has left the region without a developed body of water
allocation cases." Id. "In contrast, water law developed in the West because water is scarce." Id.
116 See, e.g., Neal v. Ohio River R.R. Co., 34 S.E. 914 (W. Va. 1899); Atkinson v. C&O Ry.
Co., 82 S.E. 502 (W. Va. 1914); Taylor v. C&O Ry. Co., 100 S.E. 218 (W. Va. 1919); McCourland v. Jarrell, 68 S.E.2d 729 (W. Va. 1951); O'Dell v. McKenzie, 145 S.E.2d 388 (W. Va.
1965); Synder v. Callaghan, 284 S.E.2d 241 (W. Va. 1981).
17 See Roberts v. Martin, 77 S.E. 535, 536 (W. Va. 1913).
118

See id. at 537.

19 See Barre v. Fleming, 1 S.E. 731, 737 (W. Va. 1887) (stating that "in all rivers above the
flow of the tide, the soil to the center, and the usufruct of the water, are the property of the adjoining owners").
120 See Roberts, 77 S.E. at 537.
121 See Town of Gordonsville v. Linn, 106 S.E. 508, 512 (Va. 1921).
122 See id.
123

See id.
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sonable use doctrine.' 24 Although this aspect of common law riparianism is
undeniable, the experience in the Western States has demonstrated the utility of
transferring water across watersheds, and the inefficiencies that occur when this
is obstructed. 25 As suggested below there is an important policy argument to
suggest that reasonable
. •uses
126 in West Virginia should be considered outside the
watershed of origination.
Third, a riparian landowner is entitled to make any reasonable use of the
natural flow of water on his land. The two principles of natural flow and reasonable use easily conflict. Early case law imposed liability on a landowner
who obstructed a stream so as to restrict its natural flow to cause damage to the
land of another. 127 Nevertheless, within a few years, the right of natural flow
was made subject to the reasonable use of an upper riparian owner. 28 Although
customary domestic and agricultural uses could be deemed to be virtually per se
reasonable uses, it is not certain that such uses would in fact prevail against a
manufacturing use of the stream made by the local riparian user.129
Fourth, reasonableness of use is based upon the effects of the use on
downstream users. Because riparian rights are regarded as rights in property,
uses deemed to be unreasonable will be enjoined even in the absence of demonstrating damage by the downstream user.13 0 Finally, the Restatement of Torts §
850(A), establishes those tests that the authors of the Restatement regard as best
establishing reasonableness in the use of water by a riparian owner.13 1 As the
Restatement demonstrates, a modern court called upon to adjudicate a question
required
of whether the use by riparian owner was deemed reasonable would be
132
to balance as a general matter the uses made by the contesting parties.

124
See, e.g., A. Dan Tarlock, Reconnecting Property Rights to Watersheds, 25 WM. & MARY
ENV'TL. L. & POL'Y R.Ev. 69 (2000).
125
See generally Barton H. Thompson, Jr., Institutional Perspectives on Water Policy and

Markets, 81 CALIF. L. REv. 673 (1993).
126

See infra Part V.B.

127

See Neal v. Ohio River R.R. Co., 34 S.E. 914 (W. Va. 1899).

128

See Roberts v. Marten, 77 S.E. 535 (W. Va. 1913).

In Halltown PaperboardCo. v. The C. L. Robinson Corp., the upper riparian orchardist was
enjoined from pumping groundwater that diminished surface flow to the manufacturing plant of
the lower riparian owner. 148 S.E.2d 721, 723 (W. Va. 1966). On appeal, the state supreme court
avoided the merits of the issue and ruled instead on a certified question of jurisdiction. Id. at 72324.
130
See Roberts, 77 S.E. at 537.
129

131

RESTATEMENT (SECOND) OF TORTS §

132

Id. at § 850A cmt. a.

850A (1979).
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Reasonable Use As a Correlative Doctrine

The doctrine of reasonable use demonstrates that it is not susceptible to
description as an absolute right. Instead, it is correlative and the rights of one
user can be determined only by the affects on subsequent downstream users.
Some scholars who have examined the issue of property rights in streams have
criticized the traditional riparian doctrine because the right of a property owner
is uncertain. 133 One cannot know at the time that investment is made to utilize
surface flow whether a later downstream user may attack that use as depriving
the second riparian owner of some use in the surface flow. Likewise, the downstream user's right to bring an action to enjoin the upstream user's enjoyment
may be uncertain as the negative affects may not be felt by the downstream user
for some time after the use is commenced. For this reason, a downstream user
resting on those rights and not asserting its reasonable use may waive those
property rights by passage of a statute of limitations. For both of these reasons,
traditional riparianism has been criticized by some scholars because of the alleged uncertainty that attaches to the property rights under the traditional riparian doctrine.1 34 Many of these authors seem to generally be more supportive of
a system of permitting of water rights that has come to be known as regulated
Ironically, many of these same authors generally do not endorse
ripaianism.
the approach to water law and water rights in most of the western states known
as prior appropriation.
As noted previously, however, the issue of competing claims over the
use of flowing waters historically has been rare in West Virginia. 136 The problem can be understood to arise readily in those ard regions of the United States
where rainfall is sparse and useable surface water is rare. Historically, and as
revealed by the case law in West Virginia, such is not the case in this state. The
reason for the relative dearth of cases decided in West Virginia over competing
uses of surface water probably arises from three factors.
First, rainfall in West Virginia averages 41 and 46 inches per year.
Given this abundance, it is difficult to imagine many circumstances in which
133
The most incisive modern critic of common law ripariansim is Professor Joseph Dellapenna
of the Villanova University School of Law. Each of the following criticisms can be formed in one
of Professor Dellapenna's many articles on water law. See infra notes 134, 152.
134 See, e.g., Joseph W. Dellapenna, The Law of Water Allocation in the Southeastern States at
the Opening of the Twenty-First Century, 25 U. ARK. LrrLE ROCK L. REV. 9,16-18 (2002).
135 See, e.g., Richard Ausness, Water Rights Legislation in the East: A Programfor Reform, 24

WM. & MARY L. REv. 547 (1983).
136 See supra notes 115-16 and accompanying text.
137 For an overview of the average rainfall in West Virginia and throughout the country, see the
at
and Information Service website
Satellite, Data,
National
Environmental
http://www.ncdc.noaa.gov/oa/climate/online/ccd/nrmpcp.txt.
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competing uses of waters cannot be accommodated by riparian owners. 138 Second, because of the narrow valleys that exist in most regions of the state, intensive uses of water, particularly those that are highly consumptive, are rare. Historically, except on the Ohio, Kanawha, and Monongahela Rivers, sufficient
developable land to support large and consumptive water uses simply has been
unavailable. Third, the uncertainty of an outcome that attaches to competing
claims for water in riparian jurisdictions noted by some legal scholars may in
fact be a reason why parties are reluctant to bring cases to trial in such states,
including West Virginia. Instead, it is more likely that in those rare instances in
which competing uses may affect property rights riparian owners simply resolve
claims as a matter of private contract.
4.

Scope of Property Rights in Groundwater

West Virginia has adopted the reasonable use rule to groundwater
rights.1 39 However, different rules apply according to whether the
subsurface
40
waters are considered underground streams or percolating waters.1
The common law identifies underground streams as "existing in underground bodies or streams in well defined channels ...

which are known to so

exist, or that they do so exist is ascertainable or discoverable from surface indi'14 1
cations or other means, without subsurface excavations for that 1purpose."
42
These waters are subject to the same rules governing surface waters.
All other subsurface waters are deemed "percolating" waters.143 The
reasonable use rule, as applied to percolating waters, permits a landowner to
extract as much groundwater as he reasonably requires for the beneficial use of
his property, regardless of his adverse impacts on neighboring users. 144 Accordingly, assuming an overlying landowner's extraction is non-malicious, he has
the right to make unlimited use of
the resource for domestic, mining, agricul145
purposes.
manufacturing
tural and
138 See Tarlock, supra note 12, at 524 (noting that riparian owners have usually accommodated
competing uses in the Eastern United States).
139 See Pence v. Carney, 52 S.E. 702, 706 (W. Va. 1905); Drummond v. White Oak Fuel Co.,
140 S.E. 57, 60 (W. Va. 1927).
140
See Pence, 52 S.E. at 704; Drummond, 140 S.E. at 58-60, Tarlock, supra note 12, at 515
n.85; see also Ausness, supra note 135, at 550.
141 Pence, 52 S.E. at 704.
142 See id.; Drummond, 104 S.E. at 57; Ausness, supra note 135, at 550.
143 See, e.g., Pence, 52 S.E. at 704.
144 See Ausness, supra note 135, at 551; Tarlock, supra note 12, at 515 n.85.
145 See Drummond, 140 S.E. at 60; Ausness, supra note 135, at 551; Tarlock, supra note 12, at

515 n.85.
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IV. CAN COMMON LAW RIPARIANISM SUSTAIN WEST VIRGINIA?

Water supply concerns were once strictly a western problem. East of
the Mississippi River, rainfall has historically been abundant enough to sustain
147

the region.l16 However, in the last few decades, erratic weather patterns,
interstate water disputes, and rapid population growth are testing the legal founIn the wake of modem challenges, water
dations of water rights in the east.
scholars and users are questioning the suitability of the common law riparian
approach to water rights. Among their criticisms, stakeholders contend that the
traditional reasonable use theory 149 is inadequate for managing water in times of
creates a systematic bias
extreme drought, allows inefficient use of the resource,
150
in favor of large users, and discourages investment.
In response to the foregoing challenges, eastern states are gradually
moving away from common law riparianism to administrative permitting sysBased on riparian
tems commonly referred to as "regulated riparianism."
property subas
public
views
water
system
riparianism
regulated
the
principals,

146

See Thomas L. Sansonetti & Sylvia Quast, Not Just a Western Issue Anymore: Water Dis-

putes in the Eastern United States, 34 CUMB. L. REV. 185, 185 (2003); see also Dellapenna, supra

note 134, at 9.
147 Since the 1980's, eastern states have been impacted by several severe droughts. See, e.g.,
Dellapenna, supra note 134, at 48. Most recently, in 2002, a drought struck the region forcing
residents from Georgia to Maine to cease all non-essential water use including the flushing of
toilets and the washing of dishes. See Rex Bowman, Virginia: Turn Off Faucet? Warner Raises
Possibility of Requiring Restrictions, RICHMOND TIMES DISPATCH, Aug. 1, 2002, at A-i; Carlos
Santos, Drought's Grip Firm: Severity of Dry Spell Being Compared With 1930 Ordeal,
RICHMOND TIMES DISPATCH, July 21, 2002, at A- 1;see also Olivia S. Choe, Appurtenancy Reconceptualized: Managing Water in an Era of Scarcity, 113 YALE L.J. 1909, 1909-10 (2004). The

drought was especially damaging to the agricultural economy. See Governor WarnerAnnounces
USDA Drought Designationfor an Additional 39 Localities, Official Site of the Governor of

Virginia -Mark R. Warner, at http://www.vdes.state.va.uslnewsroomwarnerreleasesldroughtdecl
_ 1022.htm (Oct. 22, 2002).
148
See Choe, supra note 147, at 1909; Dellapenna, supra note 134, at 9; Sansonetti & Quast,
supra note 146, at 185-86.
149
For purposes of this Article, the terms "common law riparianism" and "reasonable use
theory" are used interchangeably.
150
See Dellapenna, supra note 134, at 16-18; Eric T. Freyfogle, Water Justice, 1986 U. ILL. L.
REv. 481, 488-92 (arguing that the reasonable use approach has added vagueness and uncertainty); George A. Gould, A Westerner Looks at Eastern Water Law: Reconsideration of Prior
Appropriation in the East, 25 U. ARK. LrTLE ROCK L. REV. 89, 89-91 (2002) (stating that critics

contend that the riparian doctrine does not provide secure rights necessary to encourage investment); Tarlock, supra note 12, at 525 ("The common law encourages unlimited present use...
.1).

151 See AM. Soc'Y OF CIVIL ENG'RS, THE REGULATED RIPARIAN MODEL CODE (Joseph W. Del-

lapenna ed., 1997); Choe, supra note 147, at 1912; Dellapenna, supra note 134, at 31-37, The
terms "regulated riparianism" and "administrating permitting systems" are used interchangeably.
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ject to governmental determinations of "reasonableness" based on social pol•
152
icy.
Proponents for regulated riparianism assert that the system creates
mechanisms for long-term water management, ensures protection of minimum
stream flow and riparian habitat, provides clear rules for resolving water conflicts, and creates a potential market for freely transferring water rights among
users. 153

Despite these attributes, regulated riparianism is not immune from criticism. Adverse characteristics include high financial costs associated with administering the system, as well as legal and political repercussions caused by
interference with traditional water rights.154 Additionally, the regulated ripariwhich impedes
anism system of temporal rights creates investment insecurity,
155
the development of markets in transferable water rights.
Against this backdrop, West Virginia remains one of only a few eastern
states maintaining a traditional common law riparianism approach to water
rights. This system remains successful because West Virginia is uniquely situated geographically and socio-economically.
As a headwaters state, West Virginia isn't threatened by diminishing
flows via over-allocation by upstream states. 156 Additionally, West Virginia's
population remains stable. From 2000 to 2004, estimates indicate that the
state's population grew by only 0.4% compared to 4.3% nationally. 157 Consequently, increased water demand caused by population growth is negligible. In
fact, West Virginia remains among a select group of states withdrawing less
than 200 gallons per day for public water supply purposes.' 58 Furthermore, the
152

See AM. SOC'Y OF CIVIL ENG'RS, supra note 15 1, at 1-4, 52; Dellapenna, supra note 134, at

31-37; see also JOSEPH W. DELLAPENNA, GEORGIA WATER LAW: THE WAY FORWARD 4-6 (2002),
available at http://www.cviog.uga.edu/water/whitepaperslwaterlaw.pdf (prepared for the Comprehensive State Water Plan Joint Study Committee).
153 See Dellapenna, supra note 134, at 36-37; Tarlock, supra note 12, at 517-19.
154 See Dellapenna, supra note 134, at 36-39.
155

See Choe, supra note 147, at 1912-13.

156

See Governor Warner's Nutrient and Sediment Reduction Initiatives, Va. Sec'y of Nat.

Res., at http://www.naturalresources.virginia.gov/Initiatives/ChesBay/Reductions.cfm (last visited
Feb. 17, 2005) (identifying West Virginia as a "headwater" state of the Chesapeake Bay Watershed); David Cottrill, Will West Virginia's Water Go the Way of Its Other Natural Resources?,
MOUNTAIN MESSENGER, Jan. 3, 2004 (stating that West Virginia is generally a headwater state).
157 See U.S. CENSUS BUREAU, TABLE 2: CUMULATIVE ESTIMATES OF POPULATION CHANGE FOR
THE UNITED STATES AND STATES, AND FOR PUERTO RICO AND STATE RANKINGS: APRIL 1, 2000 TO

JULY 1, 2004 (Dec. 22, 2004), available at http://www.census.govlpopest/states/tables/NSTEST2004-02.pdf.
See SUSAN S. HUTSON ET AL., U.S. DEP'T OF THE INTERIOR, U.S. GEOLOGICAL SURVEY,
ESTIMATED USE OF WATER IN THE UNITED STATES IN 2000 8 tbl.3 (2004), available at
158

"Public supply refers to
http://water.usgs.gov/pubs/circ/2004/circl268/pdf/circular1268.pdf.
water withdrawn by public and private water suppliers that furnish water to at least 25 people or
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state is completely landlocked. Accordingly, West Virginia does not overlay a
coastal aquifer where overuse of the
159 groundwater resource leads to salinity inquality.
water
degraded
and
trusion
Given the foregoing characteristics, the detriments associated with aggressively regulating West Virginia's reasonable use approach may exceedingly
outweigh any benefits derived from an administrative permitting system. Nonetheless, in order for common law riparianism to remain intact, the system's suitability must be clarified. Accordingly, this section will analyze the structure and
adaptability of the current riparianism system within the context of modem state
water issues. Specifically, this section will discuss whether common law riparianism is an appropriate system for promoting and sustaining investment in water
development, managing water supply emergencies, ensuring protection of the
resource and aquatic habitat, and protecting against depletion by neighboring
states.
A.

The Impact of Common Law Riparianismon State Investment

In order to capture and utilize the water resource, municipal and industrial (M&I) water users must invest substantial capital in infrastructure. 160 Accordingly, the quality and quantity of water flows must be secure and predictable to justify expenditures on water development. 16 1 Some commentators contend that vagueness and unpredictability inherent in traditional riparianism presents a serious obstacle to private investment in water infrastructure. 162 Specifically, critics point to instances of severe water shortage where common-law
riparianism fails to delineate clear usage rules. 163 In such situations, courts must
164
determine the most reasonable use by balancing the interests of the parties.
Accordingly, long established water rights may be revoked without compensation if the court determines that a more reasonable use exists.' 65 Such an out-

have a minimum of 15 connections." Id. at 13. "Public supply water may be delivered to users
for domestic, commercial, industrial, or thermoelectric-power purposes." Id. at 13.
159

See VA. GROUND WATER PROT. STEERING COMM., PhysiographicProvinces of Virginia, at

http://www.deq.state.va.us/gwpsc/geol.htm1 (last modified May 24, 2004).
160 See Freyfogle, supra note 150, at 484-85.
161 See id.

162 See Choe, supra note 147, at 1911; Dellapenna, supra note 134, at 16; Tarlock, supra note
12, at 514.
163
See Dellapenna, supra note 134, at 16-17.
164 See id.
165 See id. at 16.
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come allegedly discourages investment by creating an atmosphere of uncertainty. 166
Nonetheless, the foregoing criticisms are not representative of West
Virginia. As a water rich state, investment backed expectations in common law
riparianism appear to be strong in this state. In fact, only four states in the na-

tion withdraw more water daily for industrial use purposes than West Virginia.' 67 In addition, legal disputes concerning the use of water in this state are
virtually non-existent. 68 Consequently, in contrast to other eastern states, the
abundance of water coupled with the stability of the common law riparian sys-

tem in West Virginia has not curbed investment in industrial water infrastructure.
An administrative permitting system will not alleviate the supposed uncertainty inherent in the common law system. Arguably, switching to such a
system will exacerbate insecurity in water development, especially in water rich
states. By implementing a permitting system, historic water users may be preempted by administrative decision makers. 169 In addition to the legal and political consequences associated with displacing traditional users, radical interfer-

ence with water rights adversely impacts security in water infrastructure investment.1 70 Even for permit holders, security is only temporary given that permits
71
are subject to reexamination every three to twenty years.
Regulated riparianism fails to provide a clear-cut advantage over com-

mon law riparianism with regard to investment security. Factoring in the administrative costs associated with implementing and managing a permitting
scheme, supplanting 72
West Virginia's common law system with such a program
may be detrimental.'

166
167

See id.
See Hu-rSON ET AL., supra note 158, at 7 tbl.2. "Industrial water use includes water used for

such purposes as fabricating, processing, washing, diluting, cooling, or transporting a product;
incorporating water into a product; or for sanitation needs within the manufacturing facility." Id.
at 29. West Virginia withdraws approximately 968 million gallons a day for industrial purposes.
Id. at 7 tbl.2. Only Louisiana, Indiana, Texas, and Pennsylvania withdraw more industrial water
daily. Id.
169
See Tarlock, supra note 12, at 516 (stating that the general common law of riparian rights in
West Virginia "has remained relatively static").
169

See Dellapenna, supra note 134, at 37; see also Choe, supra note 147, at 1912 (stating that

regulated riparianism appears "piecemeal, incoherent, and protective of inefficient uses.").
170
See Dellapenna, supra note 134, at 37-38; see also Choe, supra note 147, at 1912.
171

See Dellapenna, supra note 134, at 37. The Model Water Code sets a twenty year cap on

permit duration. AM. SOC'Y OF CIVIL ENG'RS, supra note 151, at 272-72.
172

See Dellapenna, supra note 134, at 39 (recognizing the significant financial costs associated

with administering a regulated riparianism system).
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Common Law Riparianismin the Face of Modern Water Challenges

In the wake of drought, water quality concerns, and environmental chal173
lenges, the appropriateness of the reasonable use theory is being questioned.
Some scholars contend that common law riparianism is too vague and uncertain
to adequately manage modern water challenges.' 74 Such concerns are partly
responsible for the eastern trend of supplanting traditional riparianism with administrative permitting systems. 175 However, as this section illustrates, considering common law riparianism in conjunction with (1) the Governor's emergency powers and (2) legislative acts pertaining to water resources, it is apparent
that West Virginia already possesses a legal system equipped to mitigate
drought-related emergencies, protect and enhance water quality, and safeguard
the environment.
1.

Governor's Emergency Powers

West Virginia Code section 15-5-1 vests the governor and other state
entities with broad emergency powers to protect public health and safety against
"fire, flood, earthquakes or other natural or man-made causes."' 176 Pursuant to
this statutory authority, the governor may proclaim a "state of emergency" invoking executive powers to: (a) enforce all necessary laws and assume direct
operational control of emergency services; (b) proscribe terms and conditions
related to emergency management "without regard to the limitations of any existing law"; (c) procure materials and facilities for emergency services; (d) obtain services of necessary personnel; (e) compel evacuation of at-risk areas; (f)
control the movement of people within at-risk areas; (g) "suspend the provisions
of any regulatory statute" that may hinder necessary action; (h) utilize available
state resources and political subdivisions; (i) suspend or limit the sale of certain
contraband; (j) manage temporary housing; and (k) "perform and exercise such
other functions, powers and duties as are necessary
to promote and secure the
77
safety and protection of the civilian population."
173

See id. at 16-18; Tarlock, supra note 12, at 517.

174

See Dellapenna, supra note 134, at 16; Tarlock, supra note 12, at 514.

175

See Dellapenna, supra note 134, at 10; Tarlock, supra note 12, at 517.

176

W. VA. CODE §

15-5-1 (2004).

W. VA. CODE § 15-5-6 (2004). Section 15-5-6 of the West Virginia Code is analogous to
section 44-146.77 of the Virginia Code which proscribes the emergency powers of Virginia's state
Governor. VA. CODE ANN. § 44-146.17 (Michie 2004). In 2002, Virginia Governor Mark Warner
wielded this emergency power by implementing Executive Order #33 during the 100-year drought
that plagued much of the East Coast. Va. Exec. Order No. 33 (Aug. 30, 2002), available at
http://www.governor.virginia.gov/Press-Policy/Executive-Orders/pdf/EO-33.pdf
(last visited
Feb. 19, 2005). Order 33 applied to nearly all areas of Virginia and expressly prohibited nonessential water use including the watering of golf courses, the filling of swimming pools, and washing cars; provided guidance to state agencies for implementing emergency drought procedures;
177
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Based on the foregoing authority, the governor is equipped with broad
1 78
to
powers respond to water-related emergencies such as drought and flooding.
This power is not limited to emergency response. Rather, the governor's emergency powers may be utilized as a planning tool in advance of water-related
emergencies.
2.

Legislative Acts

West Virginia has promulgated acts protecting the state's surface and
groundwater resources. 179 These acts are not mutually exclusive. Rather, they

supplement
various federal laws protecting water quality and the environ80
ment. 1
The Groundwater Protection Act, codified at West Virginia Code sections 22-12-1 to -14, protects the quality of the state's groundwater resource
through establishing measures to preserve the existing quality of the resource by

(1) vesting the state Environmental Quality Board with the authority to promulgate standards of groundwater purity and quality, (2) establishing groundwater
protection and remediation funds, (3) providing for public education and methods for preventing contamination, and (4) developing enforcement and compliance mechanisms
181 to assure implementation of the state's groundwater management program.
The Water Pollution Control Act ("WPCA"), codified at West Virginia
Code sections 22-11-1 to -29, proclaims it is the "public policy of the state of
West Virginia that the water resources of this state with respect to the quantity
182
thereof be available for reasonable use by all of the citizens of this state."

Accordingly, the WPCA vests the state Environmental Quality Board with the
authority to establish water quality standards consistent with the (1) public
health and public enjoyment of state waters, (2) the protection of aquatic habitat,
appointed a drought coordinator; mandated local cooperation; and vested local governments with
the responsibility of enforcing Order 33 through the implementation of new and existing local
ordinances. Id. Order 33 also required all state agencies to reduce their water consumption by at
least 15 percent. Id.
178 For example, see Some W Va Flood Victims Get Tax Break, INs. J., (Aug. 24, 2004), at
http://www.insurancejoumal.conlnews/southeast/2004108/24/45216.htm (describing an executive
order issued by Governor Wise providing tax exemptions to flood victims).
179 See Groundwater Protection Act, W. VA. CODE §§ 22-12-1 to -14 (2002); Water Pollution
Control Act, id. §§ 22-11-1 to -29; Natural Streams Preservation Act, id. §§ 22-13-1 to -15.
180 Major federal laws protecting water quality and the environment include the Clean Water
Act, 33 U.S.C. §§ 1251-1274 (2000), the Endangered Species Act, id. §§ 1531-1544, Fisheries
Conservation and Management Act, id. §§ 1801-1803, the National Environmental Policy Act, id.
§§ 4321-4370f, and the Safe Drinking Water Act, id. § 300j-9.
181 See W. VA. CODE §§ 22-12-1 to -14.
182 Id. § 22-11-2(b) (emphasis added).
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and (3) "the expansion of employment opportunities, maintenance and expansion of agriculture and the provision of a permanent foundation for healthy industrial development."' 183 The Act accomplishes the foregoing goals by requiring water users to obtain a permit prior to discharging or disposing of any pollutant into state waters. 184 Permits are subject to extensive review by the public
and state Division of Environmental Protection.1 85 Water users violating the
Act are
subject to civil, criminal, administrative penalties, and injunctive or86
ders. 1

The Natural Streams Preservation Act, codified at West Virginia Code
sections 22-13-1 to -15, was implemented to "assure that an increasing population, accompanied by expanding settlement and growing mechanization, does
187
not impound, flood or divert all streams within the state of West Virginia." 188
The Act provides a legal framework for designating state protected streams.
Water users must obtain a permit if their actions will modify any protected
stream. 89 Failure to adhere to
190the Act's mandates results in the imposition of
injunctive relief and penalties.
C.

InterstateWater Dispute Resolution

West Virginia has a history of co-managing shared water resources with
sister states. This state is a member of the Interstate Commission on the Poto1 92
mac River Basin 191 and the Ohio River Valley Water Sanitation Compact.
Both of these compacts are respectively designed to abate existing pollution and
93
control future pollution of the Potomac River and Ohio River watersheds.1
However, they fail to define clear usage rules.
Eastern states are becoming increasing mired in disputes over shared
water supplies. 194 As increased growth, drought, and environmental awareness
183

Id. § 22-11-2.

184

Id. § 22-11-8(a).

185

Id.

186

Id.§§ 22-11-22 to -25.

187 Id. § 22-13-2.
188

Id.§§ 22-13-4 to -5.

189 Id.§ 22-13-7.
190

Id.§§ 22-13-12 to -14.

191 W. VA. CODE §§ 22C-1 1-1 to -6 (Supp. 2004).
192 W. VA. CODE §§ 22C-12-1 to -6 (2002).
193

Id.§§ 22C-11-1, 12-1.
194 Interstate water disputes are now prevalent throughout the east. Disputes include, but are
not limited to, controversies over the Apalachia-Chattaboochee-Flint ("ACF") and Alabama-
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diminish the availability of the resource, states are unilaterally asserting rights to
mutual supplies. Although water supplies in West Virginia have historically
been abundant, this state must ensure its current resources will not be claimed
and depleted by sister states.
Interstate water dispute resolution tends to occur through multi-state
compacts or judicial decision-making.19 5 Accordingly, this section will analyze
two water rights controversies resolved by these methods. Part One of this section discusses allocation of the Colorado River, which serves as a model example of the complexities associated with water dispute resolution and the importance of accurately quantifying the resource. Part Two discusses the recent de96
The outcome of this case has resounding imcision in Virginia v. Maryland.1
plications for West Virginia.
1.

Allocation of Shared-Water Resources: The Colorado River
a.

Background

A century ago, the Colorado River flowed 1,450 uninterrupted miles
197
from the Rocky Mountains in Colorado to Mexico and the Gulf of California.
Over time, water demand for the Colorado River reached a point where the continued socio-economic development of the southeastern United States was dependent on the co-management of this river. The problem was simple; several
states were dependent on the Colorado River for drinking water, irrigation, and
the harvesting of marine species.
The Colorado River soon became a political river as western states
198
In 1922, delegates from seven Coloclamored for an equal share of its water.
rado River Basin states agreed to the Colorado River Compact, which apporCoosa-Tallapoosa ("ACT"') river basins between Alabama, Florida, and Georgia; Virginia and
Maryland's dispute over the Potomac River; and controversy over the state water rights to the
Lake Michigan between Illinois, Michigan, Wisconsin, Indiana, Minnesota, Ohio, New York, and
Pennsylvania. See Sansonetti & Quast, supra note 146, at 186-91 (discussing the ACF and ACT
and Potomac River disputes); MEDIATING THE USE OF LAKE MICHIGAN'S WATERS 1-2 (Policy
at
available
Initiative),
Consensus
http:I/www.policyconsensus.org/casestudies/pdfs/MI-water.pdf (last visited Feb. 19, 2005).
195 See generally Robert Haskell Abrams, Interstate Water Allocation: A ContemporaryPrimer
for Eastern States, 25 U. ARK. LrrrLE ROCK L. REv. 155, 156-59 (2002).
196 540 U.S. 56 (2003).
197 See Jeffrey P. Cohn, Resurrectingthe Dammed: A Look at Colorado River Restoration, 51

BIoSCIENCE 998, 998- 99 (2001).
198

See Joe Gelt, Sharing Colorado River Water: History, PublicPolicy and the Colorado River
Compact, 10 ARROYO (1997), at http://www.ag.arizona.edu/AZWATER/arroyo/101comm.html
(last visited Feb. 19, 2005); see also Kit Miniclier, Pactsforce Colo. to Ship Water Elsewhere,
DENVER POST, June 9, 2002, at A26.
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tioned Colorado River water between the Upper and Lower basin states. 199 The
Compact appropriated a total of fifteen million acre-feet (maf) a year of Colorado River water between the Upper Basin states (7.5 maf/year) and the Lower
Basin states (7.5 maf/year). 20 Since the average annual flow of the Colorado
River equals fifteen maf/year, every drop of the Colorado was legally apporthe Compact failed to
tioned within American borders as of 1922. 20 However,
20 2
account for Mexican and environmental water needs.
The Colorado River is now one of the most heavily regulated rivers in
the world. 203 Ten major dams, four reservoirs and nearly one hundred diversions now interrupt the Colorado's flow. 204 A 1944 Treaty with Mexico cou-

pled with the Colorado River Compact of 1922, legally apportions 16.5
maf/year of Colorado River water between the American Compact states and
Mexico. 205 However, the average annual flow of the Colorado is only fifteen
206
maf/year.
Thus, 1.5 maf/year, an amount that does not exist except during
wet years, is legally allocated.20 7 There is simply not enough water to satisfy all
208
users.

Increased water demand has caused the Compact states, namely California, to exceed their annual allotment of Colorado River water. For example,
199
See Gelt, supra note 198. Parts of Arizona, Colorado, New Mexico, Utah and Wyoming
were designated Upper Basin states and parts of California, Nevada, Arizona, New Mexico and
Utah were designated Lower Basin states. See id. The express purpose of the Compact is:
to provide for the equitable division and apportionment of the use of the waters of the Colorado River System; to establish the relative importance of different beneficial uses of water; to promote interstate comity; to remove causes
of present and future controversies; and to secure the expeditious agricultural
and industrial development of the Colorado River Basin, the storage of its waters and the protection of life and property from floods.
CoLO. REv. STAT. ANN. § 37-61-101 (West 2004).
2W

See Gelt, supranote 198.

201

See Cohn, supra note 197, at 1003.

202

See Gelt, supra note 198.

203

See Cohn, supra note 197, at 999.

204 See id.
205

See id. at 998-93, 1003.

206

See id. at 999.

207

See id.

During its descent to the Mexican border, the river is used repeatedly for irrigation purposes. See Christine A. Klein, On Dams and Democracy, 78 OR. L. REv. 641, 662 (1999). With
each successive use, the irrigation return flows back into the river causing it to become increasingly saltier. See id. By the time the river reaches Mexico, the salinity level of the Colorado is so
high that it provides a "slow liquid death" to Mexican farmers. Id.
208
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California uses approximately twenty percent more water than its legal apportionment. 209 Fortunately, some of the six other states fail to use their entire alThus, at this point, California's uses are not adversely impacting the
lotment.
other states. However, as the population continues to increase, greater environmental awareness occurs, and more parties assert their legal rights to the Colorado River, California will be forced to cut back its use considerably. 2 11 This
issue is far from being resolved.
b.

Discussion

Although the Colorado River dispute may be considered an extreme example given the multitude of users and scarcity of the resource, it illustrates the
importance of accurately quantifying current and future water needs. In addition, case law suggests that a state seeking to protect its water resources from
prove the allocation will cause it
state must
over-allocation
.• by. a neighboring
212
..
A state is ill-equipped to prove damage or insubstantial injury or damage.
jury unless her current and future use is accurately quantified.
Pursuant to the doctrine of state sovereignty, a state's internal governance of its water resources appears to be largely irrelevant in interstate disputes.
Consequently, whether a state maintains a traditional reasonable use approach to
water rights or adopts an administrative permitting system is of little importance
as long as the state maintains a mechanism conducive to accurately estimating
current and future water use. Through the enactment of WRPA, West Virginia
now has such a mechanism in place.
As previously discussed, the heart of the WRPA is a comprehensive
survey quantifying consumptive and non-consumptive surface and water withdrawals in this State. Upon completion of the survey by 2006, West Virginia
will possess information measuring current water uses and accurately defining
future water needs. 2 13 Accordingly, in the event West Virginia becomes involved in a dispute over shared water resources, the product of the WRPA will
enable this State to defend her rights against out of state users.

209

Susan Williams, Interconnection of states' waterways a regulatory, economic tangle:

IUPUI'sBlomquist studying water resource policy
http://www.homepages.indiana.edu/102502/text/water6.html.

issues

(Oct.

12,

2002),

at

210

See id.

211

California is currently embroiled in interstate water conflicts. Since the Colorado River

provides 70 percent of Southern California's water supply, water districts are fighting over their
share. See Tony Perry, Californiaand the West: Desert Valleys Renew 64-Year-Old Water Duel:
Colorado River: Imperil and Coachella Rivals Must Settle Their QuarrelBefore San Diego Can
Get Its Increased Allotment, L.A. TIMES, Sept. 6, 1998, at A3.
212 See Abrams, supra note 195, at 165-68.
213

See W. VA. CODE § 22-26-30) (Supp. 2004).
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Virginia v. Maryland

After nearly four centuries of jurisdiction uncertainty, Virginia and
Maryland appear to have brought closure to their long-standing dispute over
ownership of the Potomac River.2 14 The results of this litigation have implications for West Virginia.
The Potomac River originates in the Appalachians and traverses ap2 15
proximately four hundred miles before discharging into the Chesapeake Bay.
Along its course, the Potomac forms the boundary between West Virginia and
Virginia on the south, and Maryland and the District of Columbia on the
north. 2 16 Control over the river has been disputed between Virginia and Maryland for nearly four hundred years.217
Virginia traces her claim back to the 1609 charter issued by King James
I and a 1688 patent for Virginia's Northern Neck. 2 18 Both of these historic
documents reference the entire Potomac River. 2 t 9 In contrast, Maryland relies
on the charter of 1632 from King Charles I to Lord Baltimore, which also references the Potomac River. 22 In 1785, after years of confusion over the ownership of the river, Maryland and Virginia produced the 1785 Compact pronouncing the221river as a common highway, for purposes of navigation and commerce.
However, the Compact fails to determine the boundary line between
22 2
the States.
Nearly one hundred years later, in 1874, Virginia and Maryland agreed
to resolve their boundary dispute in binding arbitration. 223 On January 16, 1877,
the arbitrators issued the Black-Jenkins Award placing the boundary of the Potomac River at the low-water mark on the Virginia Shore. 224 Although the
Award grants Maryland exclusive ownership of the entire bed of the river, Vir-

214

See Virginia v. Maryland, 540 U.S. 56 (2003).

215

See id. at 60.

216

See id.

217

See id.

218

See id.

219

See id.

220

See id.

221

See id. at 61.

222

See id. at 62.

223

See id.

224

See id.
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mark as may
ginia is entitled to utilize the river "beyond the line of low-water
225
be necessary to full enjoyment of her riparian ownership."
In 1933, consistent with the Black-Jenkins Award, Maryland exercised
its authority over the River by establishing a permitting system for all water
26
withdrawal and waterway construction connected with Maryland territory.2 In
1956, Fairfax County became the first Virginia municipality to be granted a
water withdrawal permit from Maryland. a 27 Between 1957 and 1996, Maryland
withdrawal permits and numerous construction permits to Virissued at least2229
8
entities.
ginia
The controversy reached its highwater mark in 1996, when the Fairfax
County Water Authority ("FCWA") of Virginia sought permits from Maryland
for construction of a water intake structure stretching 725 feet from the Virginia
Shore into the Potomac River. 229 In response to concerns over urban sprawl, the
Maryland Department of the Environment ("MDE") refused to issue the permit,
articulating that Virginia "had not demonstrated a sufficient need for the offshore intake. ' 2 3° After unsuccessful MDE appeals, Virginia filed a bill of com2000.231
plaint in the United States Supreme Court, which was granted in March
The Court appointed a Special Master who entertained Virginia's claims that
Maryland may not require her citizens and entities "to obtain a permit in order to
construct improvements appurtenant to her shore or to withdraw water from the
River."'a 32 In response to Virginia's assertions, Maryland argued that its sovereignty over the River, via the Black-Jenkins Award, entitles the state to regulate
Virginia's use.2 33 Maryland further contended that Virginia's previous acquiesprevented the Commonwealth from
cence to Maryland's regulation of the river
2 34
authority.
Maryland's
challenging
now
After interpreting the 1785 Compact and Black-Jenkins Award, the
Special Master concluded that Virginia had the right to construct improvements
225

Id. at 62-63 (quoting Act of Mar. 3, 1879, ch. 196, 20 Stat. 482).

226

See id. at 63.

227

See id.

228

See id.

229 See id.

230 Id. at 64. "This marked the first time Maryland had denied such a permit to a Virginia
entity." Id.
231 Id. Maryland eventually granted the FCWA's permit in 2001, but only after the Maryland
Legislature required the FCWA to place a permanent flow restrictor on the pipe thereby limiting
the amount of water that could be withdrawn. Id.
232
Id. at 64-65.
233 Id.
234 Id.
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from their riparian property into the river and the right to use the river beyond
the low-water mark as necessary. 235 In response, "Maryland filed exceptions to
overruled Maryland's
the Report of the Special Master."'2 36 The Supreme Court
237

objections and upheld the Special Master's conclusions.
3.

Implications of Virginia v. Marylandfor West Virginia

Similar to Virginia, West Virginia has labored under the assumption
that its use of the Potomac River was subject to Maryland authority. However,
in light of the Virginia v. Maryland decision, West Virginia should be entitled to

the same rights to the river as Virginia.
West Virginia received statehood on June 20, 1863.238 Article 1, sec-

tion 2 of the West Virginia Constitution provides
The State of West Virginia includes the bed, bank and shores of
the Ohio river, and so much of the Big Sandy river as was formerly included in the commonwealth of Virginia; and all terri-

torial rights and property in, and jurisdiction over, the same,
235

Id. at 65.

236

Id.

237

Id. at 79-80. Specifically the Court Ordered, Adjudged, Declared, and Decreed the follow-

ing:
1. Article Seventh of the Compact of 1785 between the Commonwealth of
Virginia and the State of Maryland, which governs the rights of the Commonwealth of Virginia, its governmental subdivisions and its citizens to withdraw water from the Potomac River and to construct improvements appurtenant to the Virginia shore, applies to the entire length of the Potomac River,
including its nontidal reach.
2. Virginia, its governmental subdivisions, and its citizens may withdraw water from the Potomac River and construct improvements appurtenant to the
Virginia shore of the Potomac River free of regulation by Maryland.
3. Any conditions attached to the construction/water appropriation permit
granted by Maryland to the Fairfax County Water Authority on January 24,
2001, are null and void and the State of Maryland is enjoined from enforcing
them.
4. The Court retains jurisdiction to entertain such further proceedings, enter
such orders, and issue such writs as may from time to time be considered necessary or desirable to give proper force and effect to this Decree or to effectuate the rights of the parties.
5. The party States shall share equally in the compensation of the Special
Master and his assistants, and in the expense of this litigation incurred by the
Special Master.

Id.
238 W.

Va.

Div.

of

Culture

and

History,

West

Virginia

Statehood,

at

http://www.wvculture.org/history/statehood.html (last visited March 30, 2005).
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heretofore reserved by, and vested in, the commonwealth of
Virginia, are vested in and shall hereafter be exercised by, the
State of West Virginia. And such parts of the said beds, banks
and shores as lie opposite, and adjoining the several counties of
shall form parts of said several counties respecthis State,
239
tively.
Consequently, West Virginia can trace her claim to the Potomac River
back to the 1609 charter issued by King James I and the 1688 patent for Virginia's Northern Neck. Additionally, the West Virginia Code provides, "The
jurisdiction of this state also extends over all the rivers which are boundary lines
to the opposite shore, where there is no statute
between this and any other state,
240
or compact to the contrary."
Although the foregoing authorities were contrary to Maryland's earlier
claims of ownership over the Potomac River, West Virginia was not a party to
the Black-Jenkins Award of 1877. Nonetheless, the results reached in the
Black-Jenkins Award gave Maryland a "uniform southern boundary along Virginia and West Virginia at low-water mark on the south bank of the Potomac
River to the intersection of the north and south line between Maryland and West
Virginia.",24 1 Accordingly, in 1910, the United States Supreme Court decreed
Virginia
"the south bank of the Potomac River at low-water mark on the West
242
Maryland."
of
State
the
of
line
boundary
shore as the true southern
On the heels of the Virginia v. Maryland decision, it is evident that
West Virginia is entitled to same rights of the Potomac as Virginia. In other
words, to utilize the Potomac River "beyond the line of low-water mark as may
be necessary to the full enjoyment of her riparian ownership." 243 However, in
order to solidify this right, the state must initiate its claim based on the December 2003 Supreme Court decision.
V. CONCLUSION

Defining the Needs of Water Policy in West Virginia

A.

It is difficult to reconcile concerns about water usage in West Virginia.
It is clear that West Virginia generally has an abundance of water. If anything,
the widespread occurrences of flooding across the state since 2001 has demon239

W. VA. CONST. art. II, § 1.

240

W. VA. CODE § 1-1-2 (2002).

241

Maryland v. West Virginia, 217 U.S. 577, 581 (1910).

242

Id.

243

See Virginia v. Maryland, 540 U.S. 56, 62-63 (quoting Act of Mar. 3, 1879, ch. 196, 20

Stat. 482).

https://researchrepository.wvu.edu/wvlr/vol107/iss3/12

36

Flannery et al.: The Water Resources Protection Act and Its Impact on West Virgini
2005]

WATER RESOURCES PROTECTION ACT IN WEST VIRGINIA

785

strated that the state is far more likely to suffer from an overabundance of water
than from insufficient supply. Nevertheless, current events demonstrate that
some issues, if ignored, could ripen into genuine problems. The challenge for
those in authority is to discern which issues may emerge as authentic problems,
and which are illusory.
It is undeniable that some regions within the state, particularly the three
counties in the Eastern Panhandle of West Virginia are experiencing rapid
growth which may continue in the years ahead. Because of the demands placed
upon local water resources by a growing population base and commercial use, it
cannot be denied that some stress on existing resources in that region of West
Virginia may be occurring and could continue into the future. For this reason,
the current requirements of the WRPA to commence a survey of both consumptive and non-consumptive uses is a useful exercise. The answers from the survey can only help legislators and policy makers better define what problems, if
any, exist in West Virginia. With this data, it will be possible to determine if
existing legal mechanisms can cope with the problem identified. If not, then the
adoption of some form of regulated riparianism may be an option.
The competing regional demands on water resources among those states
within the Potomac River Basin will continue. Although the United States Supreme Court decided a critical issue in Virginia v. Maryland, the competing
demands over water in the Potomac River system will not be resolved by this
single lawsuit. The competing demands from a growing population and a dynamic economy in this region of the United States will lead to future disputes.
Regardless of this regional competition for water, West Virginia cannot
resolve these problems merely as a matter of internal policy. The resolution of
these issues is a matter that can best be resolved by such mechanisms as the
Interstate Compact on the Potomac River Basin in which West Virginia already
participates. Failing the ability of the member states to achieve suitable regulation through this compact, the constitutional mechanisms of equitable apportionment or congressional apportionment remain viable. For these purposes, the
type of monitoring and studies currently underway by the DEP should be useful.
Quantifying water flows and consumption within West Virginia could become
critical information should the compact states determine that some future allocation becomes necessary. In the meantime, it is appropriate for DEP to monitor
regional water issues more carefully with an understanding of how they may
affect West Virginia in the future. In addition, taking actions consistent with the
Supreme Court decision in Virginia v. Maryland (e.g. refusing to apply to Maryland for any withdrawal permits) can only strengthen the state's position in future interstate disputes.
Although modest measures are appropriate in anticipation of a possible
case involving equitable apportionment, the WRPA itself can have no effect on
the outcome of such a case. The factors relied upon by the Supreme Court in
deciding such cases fundamentally represent a balancing test between the needs
of the states in which the water originates and the needs of the consumptive
states. Although West Virginia represents the second largest area within the
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Potomac River Basin, this fact alone is not meaningful. As one legal scholar has
expressed it, "higherority" within a watershed has never been a principle relied
case.244
upon by the Supreme Court in deciding an equitable apportionment
Therefore, if regional competition emerges as a genuine issue, West Virginia
will need to rely less on any statutory policy expressed in the WRPA than it will
in traditional Supreme Court equitable apportionment principles.
Finally, some concerns about water right in West Virginia are simply an
apprehension over multi-national corporations owing private utilities that supply
water to West Virginia communities. Those concerns simply fail to grasp fundamental principles of riparian rights and the common law. A private utility no
more owns the water that it captures and removes from the rivers of the state
than does any other riparian owner. What it owns, and what the owners of any
such company own, is the capital invested in the enterprise to remove, treat and
distribute water to persons who contract for that service. The business of supplying the needs of the communities is virtually a per se reasonable use. It is
unimaginable that any court in the United States would deny such a use. The
fear, however, that ownership of the enterprises, whether domestic or foreign,
somehow carriers with it a right in ownership in the water itself is simply a mistaken belief.
B.

Adopt Flexible Legal Mechanisms to Meet Variable Needs

Should DEP's water survey, to be completed in 2006, demonstrate that
local water resources are stressed in the Eastern Panhandle of West Virginia, or
elsewhere, traditional common law mechanisms are more than sufficient to address the future needs of that region of the state. This can be done simply by
strengthening the traditional property rights that riparian owners have in the use
of their waters. This can be accomplished by affirming the rights of riparian
owners to actually convey the right to water by contractual mechanisms to other
parties. This is commonly done in ard regions of the western United States.
There is no reason why similar contractual mechanics could not work with equal
effectiveness in a region such as the West Virginia Eastern Panhandle where
local water resources may be stressed.
Second, the state could explicitly authorize landowners in a watershed
to act collectively rather than individually. Once again, in the western United
States, many agricultural areas particularly in California have legal institutions
that act collectively on behalf of the agricultural interests in those counties of
the state. These collective interests that are frequently identified as irrigation
districts can be organized either as municipal corporations, as cooperatives, or
as public water districts. Whatever the precise legal form of organization, the
district entity operates for the beneficial use of its members or shareholders.
This allows the district to both buy and sell water to other users whose needs
244

Tarlock, supra note 12, at 519.
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maybe greater or less than those of the members of the irrigation district. The
parties are authorized to contract and
the benefits of the contract are dispersed
245
district.
the
of
members
the
through
This same type of institutional mechanism could work in the various
watersheds across West Virginia. Because it is unusual, even in relatively small
watersheds, for all of the surface land that is riparian to a stream to be owned by
a single person, explicitly authorizing watershed associations to act collectively
could have several positive benefits. First, for regions of the state or adjoining
states that need additional water resources, members of a collective watershed
association could contract to make investments to collect excess waters that
flow within the watershed. This would still allow downstream users to have the
reasonable and customary use of the stream flows they historically enjoy. It
would also allow members of the watershed collective to impound excess waters
and to release them for downstream use when that use is required.
In conjunction with this idea, it is time for the legislature to explicitly
recognize that transfers of water from one basin to another should be explicitly
authorized. Depending upon the outcome of DEP's survey in 2006, the state
may discover that the municipalities in the Eastern Panhandle do need additional
sources of water for commercial and residential growth in those counties. If it is
possible to develop impoundments that could transfer water into watersheds that
would serve the eastern region, there is no reason why this policy should not be
promoted so long as existing reasonable uses by riparian owners in the watersheds are respected.
Finally, the legislature should reject the calls by some to enact a system
of regulated riparianism now favored by many states in the eastern United
States. The use of a permitting system does not guarantee that these problems
that have been identified in West Virginia will be resolved. What it does reveal
is that the responsibility for resolving these issues will be removed from the
circuit courts of West Virginia that have historically enjoyed the jurisdiction
afforded them under our constitution, 246 and instead transfer this decision making authority to a bureaucracy. Moreover, modern scholarship is increasingly
demonstrating that a system of "hard" property rights enjoys advantages over
the "softer" property rights associated with traditional permitting systems.
Property rights that are marketable may result in an allocation of resources that
is more efficient and more socially desired that those controlled by bureaucracies. This is true even when a resource becomes scarce.247
245

For an excellent economic analysis of how institutions such as water irrigation districts and

mutual companies have acted to rationalize water transfers in California, see Barton H. Thompson, Jr., InstitutionalPerspectives on Water Policy and Markets, 81 CALIF. L. REV. 673 (1993).
246
See Halltown Paperboard Co. v. C. L. Robinson Co., 148 S.E.2d 721, 724-25 (W. Va.
1966).
See, e.g., Paul L. Joskow & Richard A. Schmalensee, The Political Economy of MarketBased Environmental Policy: The U.S. Acid Rain Program,41 J.L. & ECON. 37 (1998); Thomas
W. Merrill, Innovations in Environmental Policy: Explaining Market Mechanisms, 2000 U. ILL. L.
247
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In conclusion, affirming and strengthening common law riparian rights
to property will achieve three results. First, it will ensure that the problems associated with a permit system needed in the regulated riparian model-the taking of roperty, insecurity of title and administrative caprice-will be
avoided. 48 Second, based on the observations of contemporary scholars, the
most equitable and efficient uses of water are more likely to be achieved. This
outcome is more probable whether one considers strictly traditional uses, or the
more modern ethic that advocates in-stream uses for environmental uses.249
Third, and perhaps most beneficial to a representative government, the legislature will demonstrate that in claiming it would not amend the common law, the
West Virginia legislature meant what it enacted.

RaV. 275; Carol M. Rose, Rethinking Environmental Controls: Management Strategies for Common Resources, 1991 DuKE L.J. 1.
248 See Frank Trelease, The Model Water Code, The Wise Administrator and the Goddam Bureaucrat, 14 NAT. RESOURCES J. 207 (1974).
249 See Tarlock, supra note 12, at 501.
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